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PURPOSE

In response to the Cabinet for Health and Family Services’ (“CHFS”) Office of Health
Policy (“OHP") October 8, 2014 Special Memorandum and request for policy papers, Maxim
Healthcare Services, Inc. (“Maxim”) respectfully submits this paper with recommendations for
Certificate of Need (“CON") modemization. Specifically, this paper will address the following
core principles identified in the Special Memorandum: Supporting the Evolution of Care
Delivery, Incentivizing Quality; and Exempting Services for which CON is no longer necessary.
This paper will recommend strategies for modernization and modifications to the CON program
which would advance the aforementioned principles. Moreover, this paper will elaborate upon
the justification for such recommendations and how implementation of certain modifications will
help to modernize the Commonwealth’s CON Program.

To improve cost efficiency in the health-care delivery system and improve the quality
and access to health services, this paper will propose changes to the private duty nursing
(“PDN”) and home health agency processes in the CON program. As part of these proposals, we
recommend that PDN services be immediately removed from the CON process, or in the
alternative PDN should be moved to nonsubstantive review. Second, we recommend that further
findings be made regarding the effectiveness of home health agencies remaining in the CON
program, with the intent that home health agencies may be removed from CON or moved to
nonsubstantive review.

I INTRODUCTION

Maxim is a nationwide provider of home care, non-medical/companion care, medical
facility staffing, and flu and wellness services, among other services. Maxim has been providing
home care services on a national level for over 25 years and currently offers such services from
192 offices in 32 states. While Maxim has experience successfully providing quality services to
various patient demographics, the company has developed a niche in services to pediatric,
Medicaid waiver, and PDN populations. Many home health and PDN agencies in the
Commonwealth predominately focus on providing services to the aging, Medicare, and episodic-
type patients. These agencies generally operate under a business model which makes it
financially difficult or impractical to provide longer-term care for medically-fragile pediatric
patients or Medicaid beneficiaries, due to lower reimbursements received for these patients.

In the Commonwealth, Maxim has been offering healthcare services since 2001. Maxim
currently has CONs and is licensed to provide PDN services on a permanent basis in Oldham,
Hardin, Bullitt, and Jefferson counties. Additionally, Maxim has been called upon to provide
EPSDT PDN services and Model II waiver services on an emergency basis in a number of
Kentucky counties because the existing licensed home health agencies were either unwilling or
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unable to service the patients’ needs. Counties in which Maxim has provided services under
emergency CONs include Fayette, Barren, Christian, and Nelson. It is Maxim’s intent to increase
its permanent home care presence throughout the Commonwealth.

As a provider of home health and PDN services in the Commonwealth and nationwide,
Maxim has extensive experience adapting to the changing landscape of home care and effects of
the Affordable Care Act on patient care and delivery of services. With increasing health care
costs and a shift towards more outpatient-centric care, Maxim believes it is in the
Commonwealth’s best interests to increase access to home care services to all patient
demographics and hold providers to a high standard in the provision of quality care.

IL EVOLUTION OF CARE DELIVERY

A. Increasing demand for in-home care

Home care services, which include both PDN and home health care, are generally more
cost effective for providing care than services provided through institutional care, such as skilled
nursing facilities, nursing homes, and rehabilitation facilities. Health care services provided in
one’s home require reduced staff, fewer hours of labor, and lower operational costs. By contrast,
institutional care requires 24/7 care, facility costs, and high operational costs. These costs are
passed onto the payor which is often Medicare or Medicaid.

Because home care is service-based and does not require an on-site facility, a home care
services agency can easily increase the number of patients it cares for by hiring additional staff.
This flexibility avoids the cost and administration involved in expanding facilities. Home care
also helps to prevent hospitalizations, decreases infection rates, and reduces other available
issues such as falls, which further reduces costs for Medicare and Medicaid.

The Commonwealth of Kentucky: Health Care Facility Capacity Report (“Deloitte
Paper”) prepared by Deloitte Consulting LLP projected a 15-20% increase in total demand for

home health services in Kentucky between 2012 and 2017.' The Deloitte Paper also recommends
strengthening home health and other community based services to facilitate transitions and to
reduce readmissions and institutional care through the discontinuation of CON for home health
agencies.” Early data suggests that the KY Transitions program may be shifting from
institutional to home-based care as seen by a higher relative use of home health services.’

! Deloitte, p. 27 (2013).
* Deloitte, pp. 8, 9.
! Deloitte, p. 79.

[B%
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B. Increasing access to home health and private duty nursing services

Home health is defined as “intermittent health and health related services, to patients in
their place of residence, either singly or in combination as required by a plan of treatment
prescribed by a licensed physician.”* Home health services are traditionally provided on a short
term or intermittent basis, in visits lasting one hour in length. Medicare is one of the leading
payors of traditional home health services. Persons over the age of 65 are the primary recipients
of traditional home health services. Evidence suggests that effective use of home health care
services can lower rate of hospital readmission.’

PDN services, in comparison, are defined as “nursing care to a patient in his or her home
for a continuous block of time, in increments of at least four (4) hours.”® PDN services are often
provided to the most fragile of patients, including those dependent on ventilator support, or
tracheostomy tubes or gastrostomy tubes, and those requiring continuous, around the clock,
nursing care. Medicaid is one of the leading payors of PDN services, both under “traditional
Medicaid” and under various Medicaid waivers. The purpose of PDN services is to allow
medically fragile patients to remain in their homes rather than be placed in long term care
institutions, The pediatric population makes up a large percentage of recipients of Medicaid
PDN services.

Kentucky regulates both home health services and PDN services through both the
licensing process and the CON process. Licensed and CON authorized PDN agencies may only
provide PDN services, while licensed and CON authorized home health agencies may provide
both traditional home health and PDN services. However, the majority of home health agencies
do not provide PDN services due to the distinct differences in the nature of the services and the
average age of recipients of home health services versus PDN services.

III. CERTIFICATE OF NEED, GENERALLY

Many of the CON laws throughout the country were enacted as part of the federal
*“Health Planning Resources Development Act” of 1974. The Act required all 50 states to have
processes in place for the submission of proposals and requisite approvals from a state health
planning agency before undertaking major capital projects or acquisition of high-tech medical
devices.” The underlying CON regulation assumed that excess capacity, whether in facility
overbuilding, hospital beds, or nursing home beds, led to the inflation of healthcare costs. The

1902 KAR 20:081, Section 2.

* Polsky, Daniel, et al., The Effect of Entry Regulation: the Case of Home Health, May 25, 2011, available at
http:/fwww, guy-david.com/pdf PDYKW%:2005%20201 1.pdf.

" 902 KAR 20:370. Section 1(5).

" National Conference of State Legislatures, Certificate of Need: State Health Laws and Programs, Updated: January
2011; material added July 2014, available at http://www.nesl.org/research/health/con-certificate-of-need-state-
laws.aspx.
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reasoning suggested that if a facility could not fill its beds, the fixed costs would be passed onto
higher costs for the beds being used. Thus, CON programs could only approve new or improved
facilities or equipment if there was an actual need in the community. In 1987, the Act was
repealed. In the subsequent years, 14 states abolished their CON programs while retaining some
mechanisms intended to regulate costs and duplication of services.®

Currently, contiguous states that do not have CON for home health include Indiana,
Ilinois, Ohio, Missouri, and Virginia. Only 18 states, including Kentucky, regulate home health
through a CON program.

Comficats of Nead Covarmge Summary
By State, 2010
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IV.  KENTUCKY CON CRITERIA AS AN IMPEDIMENT TO CARE

The purpose of Kentucky’s CON program as set forth in KRS 216B.010 is to improve
quality and reduce costs. This purpose is not being accomplished for home health or PDN
services through the current CON regulations. First, the CON regulations do not control home
health or PDN costs. Instead, they provide a barrier for entry of healthcare providers which has
no effect on insuring adequate access to home health and PDN services. Because of the county-
specific barriers, home care providers are prohibited from moving across county lines to address

8 1d.
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patient needs without undergoing the laborious and costly process of obtaining a CON. Second,
the theory of unnecessary proliferation of healthcare services does not apply in the context of
home health and PDN. Unlike health services provided in an institutional setting, such as a
hospital or nursing home, establishing a home health agency requires no major capital and
involves no brick and mortar. Third, the CON regulations limit competition in the healthcare
marketplace, which neither lowers costs nor promotes the provision of quality services.

A. State Health Plan criteria creates a barrier for specialized home health
and private duty nursing services

The current State Health Plan criteria imposed on home health and PDN services is
arbitrary and restrictive. The respective State Health Plan criteria for home health and PDN
services often prohibit innovative and specialized agencies, such as Maxim, from entering
markets where residents could greatly benefit from their service offerings. For example, an
applicant proposing to provide PDN services in a particular county would automatically be
inconsistent with the current PDN State Health Plan review criteria if a licensed or CON
authorized PDN service provider or home health agency only offers PDN services in the subject
county, but did not actually provide such services.” For PDN proposals seeking to provide
services to pediatric or Model II waiver patients, only one (1) patient in the county has to receive
services for the applicant’s proposal to be inconsistent with the State Health Plan.

In the context of home health, an agency proposing to address the identified needs of
highly specialized patient populations, such as pediatrics, would be precluded from establishing a
home health agency in a proposed county if the home health need calculation did not show a
need for additional services to 250 total patients. This limits the accessibility of care for highly
specialized patient populations.

The arbitrary and restrictive nature of the current State Health Plan review criteria
precludes agencies from advancing applications in many counties that have a true need for the
proposed services. In practice, an applicant could present compelling evidence that there is an
actual need for their proposal consistent with Certificate of Need Criterion 2; Need and
Accessibility; it has established strong relationships and linkages within the county and region
consistent with Criterion 3: Interrelationships and Linkages; it is able to provide the proposed
services in a cost effective manner to be consistent with Criterion 4: Costs, Economic Feasibility,
and Resources Availability; and it has demonstrated its ability to provide quality services
consistent with Criterion 5: Quality of Services. However, the application could still be denied
as inconsistent with the Criterion 1: Consistency with the State Health Plan simply for the
reasons stated above.

? Appendix A.
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B. Ambiguity of Criterion 2 “Need and Accessibility” creates confusion and
inconsistent interpretation

For CON applicants and attorneys who consistently practice in this area, the criterion in
greatest dispute has been Criterion 2 “Need and Accessibility.”'" This criterion is ambiguous
and invites subjective and inconsistent interpretation amongst applicants, attorneys, experts, and
hearing officers as to what must be shown to demonstrate a need for the proposal under Criterion
2. Affected parties have capitalized upon the vague and ambiguous wording of the “need”
criterion and essentially used it as a moving target to successfully convince hearing officers that
no “need” exists because applicants failed to satisfy their arbitrary benchmarks.

In the context of home health certificate of need cases, for example, the lack of clarity on
the need criterion has allowed affected parties to argue that the State Health Plan methodology
overstates need in more populous counties. Affected parties have argued that even though the
methodology may indicate a need, there is actually no need. Further, parties argue that there
may never be a need because existing agencies can grow to address an unmet need if one existed.
This often successful argument creates an artificial monopoly in home health.

Affected parties have also found success by arguing that applicants failed to establish a
need for their proposal because: (a) there is not a complete lack of a particular service line within
the geographic service area; {b) the applicant does not propose to offer any unique services not
already provided in the geographic area; (c) the applicant failed to show existing agencies are
unwilling to serve particular patients; or (d) the existing agencies are competitively seeking
patients and would have identified any patients with unmet needs if there truly were any.

Understandably, it is difficult to promulgate regulation that will universally apply to the
various health services governed by CON review. However, this criterion has been a substantial
impediment to approval of various home health and PDN proposals across the Commonwealth.
Clarification of this Criterion is essential not only to give applicants notice as to how they must
demonstrate a need for their proposal, but also to ensure that hearing officers have objective
criteria for reviewing applications under formal review.,

V. COMPETITION AS AN INCENTIVE IN THE PROVISION OF
“QUALITY SERVICES”

The current CON regulations of home health and PDN often lead to artificial monopolies
and have created a situation in which one or few providers can offer services to a specialized
population in a county. Home care providers facing low competition are more likely to refuse
costly and complicated cases and thus attract low-severity cases on average. In a healthcare

10 216B.040(2)(a)(2)(b) and 900 KAR 6070, Section 2(2).
6
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setting, an artificial monopoly situation is concerning because there is a greater risk of fraud or
sub-standard services. Existing providers in a county who are protected from competition have
little incentive to focus on patient services, quality of care, or best practices in compliance.

The Federal Trade Commission and the U.S. Department of Justice in a 2004 joint report
recommend that states reconsider whether CON laws best serve their citizens’ health care needs:

The Agencies believe that, on balance, CON programs are not successful in
containing health care costs, and that they pose serious anticompetitive risks that
usually outweigh their purported economic benefits. Market incumbents can too
easily use CON procedures to forestall competitors from entering an incumbent's
market. As noted earlier, the vast majority of single-specialty hospitals — a new
form of competition that may benefit consumers — have opened in states that do
not have CON programs. Indeed, there is considerable evidence that CON
programs can actually increase prices by fostering anticompetitive barriers to
entry. Other means of cost control appear to be more effective and pose less
significant competitive concemns. ! [emphasis added].

These artificial monopolies severely limit patient choice. In some counties, the
monopolies leave patients with no choice in home care providers. Curtailing patient choice is
troubling given the nature of home health and PDN services, where nurses are in a patient’s
home for multiple hours a day. A patient’s satisfaction and comfort with a nurse is imperative
given the length of time the nurse spends in a patient’s home.

In many counties, home health providers do not offer or even provide a full range of
services such as those to pediatric patients or Medicaid beneficiaries. Some PDN agencies are
the sole licensed and CON-authorized in a county, but elect to not provide any services in the
particular county.”” In Kentucky, Maxim has historically received requests for PDN services
from outside of their current CON counties from patients or families because the patient was
dissatisfied with the only PDN service provider in that county. However, Maxim was unable to
assist these patients, even on an emergency basis, because there was another provider of PDN
services in the county and any application to provide services to such patients would be
inconsistent with the current State Health Plan review criteria for PDN services.

"* Federal Trade Commission and LJ.S. Department of Justice, lmproving Health Care: A Dose of Competition, July

24, 2004, available at http://www.fic.govireports/improving-health-care-dose-competition-repori-federal-trade-
commission-department-justice.
'* Appendix B.
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VI. LEGAL AUTHORITY FOR EXEMPTING PDN AND HOME HEALTH
SERVICES FROM THE CERTIFICATE OF NEED PROCESS

Maxim’s recommendation that PDN services be removed from the CON process is
consistent with the current statutory and legal framework. Although the present statutory
language for a home health agency prevents its immediate removal from the CON process, with
sufficient legislative action we believe home health may also be removed. As discussed above,
the CON process in its current form is detrimental to the quality and access of PDN services and
home health agencies within the Commonwealth. Below, we will discuss how PDN services and
home health agency CON procedures may be modified within the current legal framework.

The CON program in Kentucky is designed to “improve the quality and increase access
to health-care facilities, services, and providers and to create a cost-efficient health-care delivery
system for the citizens of the Commonwealth.”'> The OHP is granted authority over the CON
process.”* A CON is required to, among other things, establish a health facility; obligate a
capital expenditure which exceeds the capital expenditure minimum; acquire major medical
equipment; or make a substantial change in a health service.'’

A. Private Duty Nursing

As stated above, a CON is required for establishing a health facility and making a
substantial change in a health service. Private duty nursing is not included in the definitions of
“health facility” or “health service.”'® Further, PDN services generally do not require
expenditures or acquisition of major medical equipment in excess of $1,500,000.

PDN does not fall under “nursing facility.” “Nursing facility” is included in the
definition of health facility. Congress has defined a “nursing facility” as “a single set of
requirements for skilled nursing and intermediate care facilities (other than facilities for the
mentally retarded [sic]), and to refer to such facilities as nursing facilities.”'” Further reading of
Public Law 100-203 shows that these nursing facilities are actual physical facilities, and a
separate state payment requirement was created for home health.

To further support the assertion that PDN services are not included in the definition of a
“nursing facility,” recently the licensure procedure for health services was updated to include
PDN in the regulations. Notably, PDN licensure is separate from nursing facility licensure and
was not included in those regulations. 902 KAR 20:370 Section 1(5) defines PDN as: “an entity

3 KRS 216B.010.

" KRS 194.030.

Y KRS 216B.061(1).

'® KRS 216B.015(13) - (14).
17 public Law 100-203.
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in the business of providing licensed nursing care to a patient in his or her home for a continuous
block of time, in increments of at least four (4) hours, in which the private duty nursing agency
supervises nursing care provided by agency personnel. It shall not include a registered nurse
providing nursing services as an independent practitioner.” [emphasis added).

Because PDN services are not a statutorily defined service or facility to be included in the
CON process, the decision of whether to include PDN services in the CON process rests solely
with the CHFS and the OHP."® Any changes to the CON program regarding PDN are the sole
responsibility of the CHFS and the OHP.

B. Home Health Agency

Home health agencies have been included in the definition of health facilities for several
years, however recently the legislature has moved toward exempting some functions of home
health agencies. Under current law, home health agencies cannot be removed from the CON
program. Modifying the CON process for home health agencies will require legislative action.

Home health agencies are defined as “a public agency or private organization, or a
subdivision of such an agency or organization which is licensed as a home health agency by the
Kentucky Health Facilities and Health Services Certificate of Need and Licensure Board and is
certified to participate as a home health agency under Title XVIII of the Social Security Act.””'”
The legislature has determined home health agencies are health facilities which require a
certificate of need.™

However, recent changes to the health care law under the Affordable Care Act and the
trends in health care show an increasing focus toward outpatient-centric health care. Thus, the
home health agency’s inclusion in health facility and the CON program is outdated and must be
reevaluated. Recognizing this trend, the legislature exempted some home health agency
functions under KRS 216B.020: “home health services provided by a continuing care retirement
community to its on-campus residents.” The home health services provision is a recent addition
which was codified in 2012, along with a modification of KRS 216B.332 to exempt “home
health services provided by a continuing care retirement community to its on-campus residents”
from the CON requirement, and a repeal of KRS 216B.335 relating to the limitation upon
establishment of nursing home beds.”’

. Metzinger v. Kentucky Ret, Sys., 299 S.W.3d 541, 545 (Ky. 2009); KRS 194.030; and KRS 216B.019.
'Y KRS 216.935(2).

* KRS 216B.015(13).

*! Ky. Acts Ch. 90, HB 388, signed Apr. 11, 2012,
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VII. ARGUMENTS SUPPORTING PROPOSED MODIFICATIONS

Based on careful consideration of the Deloitte Paper, the current legal landscape, the
requests in the Special Memorandum, and the changing health care focuses, we propose that
PDN services should be removed from the CON program entirely. Home health care should
either be removed or a separate CON process should be developed tailored specifically to its
benefits and challenges.

A. Private Duty Nursing

Removing PDN services from the CON program is feasible for the CHFS and OHP
without requiring extensive legislative engagement. As legal grounds for this proposal, the
legislature has declined to include PDN services under the definition of “health facility.”
Further, the CHFS has designated PDN services as requiring a separate licensure process from
nursing facilities. The State Health Plan may be amended to remove PDN entirely with low
impact on the remainder of the Plan.

It is more cost effective to use PDN services as opposed to institutional care.?® Patients
who may require 24/7 care and a full nursing staff to provide this care can instead receive care at
home from family with a dedicated nurse available for select hours and days. It is crucial to
provide easy access to this care. For example, hardship in getting home care services for
medically fragile children can negatively impact the health and wellbeing of families,
particularly mothers.” In Florida, studies have shown that the annual cost of caring for
medically fragile children is higher for nursing homes than it is for PDNs:

Table 1: Annual Cost Comparison
Nursing Home and Private Duty Nursing

Nursing Home/Medically Fragile $18R,175
Private Duty Nursing - LPN ( 12 hrs or less) SIO 966

$o0 $40,000  $80, 000 3120 000 $160 000 S"’OO 000

Source: Floridé’_s Agency for Health Care Administration

> Burr BH, Guyer B, Todres ID, et al., Home care for children on respirators, NEJM 309;1319-1323 (1983).

* Patterson JM, Leonard BJ, Titus JC, Home Care for Medically Fragile Children: Impact on Family Health and
Well-Being, Developmental and Behavioral Pediatrics, 13(4);248-255 (1992).

10
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The costs for PDN services in Michigan have also been, on average, lower than the cost
of daily inpatient hospital stays. Comparing an hourly RN services rate of $31.96 with $47.96
for holidays, and LPN services rate of $27.16 per hour with $40.76 for holidays, with the average
daily cost of a Medicaid inpatient hospital stay in calendar year 2011, the daily PDN cost was
lower than the hospital cost:

Table 2: Daily PDN Costs and Average Daily Inpatient Hospital Cost

Average Daily Inpatient
8 hours | 12 hours Hospital Cost
Agency RN cost $255.68 $383.52
$1345.00
Agency LPN cost $217.28 $325.92

A 2012 survey on home health care costs versus nursing facility costs revealed that, on
average, in Kentucky the cost for home health care was lower for 8-hour and 12-hour home care
services compared to daily nursing facility care. Regarding Kentucky, the survey only covered
Louisville, Lexington, and the Cincinnati metropolitan area for costs.” Further studies are
necessary to determine the true cost, although we posit that the costs for PDN will be lower than
the daily institutional costs given the reduced hours that PDN services are required on-site.

Table 3: Average Kentucky Home Care Cost and Average Kentucky Nursing Facility Cost

8 hours 12 hours Daily
Average
Kentucky Home Average Kentucky
Care Cost $145.12 $217.68 | | Nursing Facility Cost | $242.00

As stated, the volume of patients treated with PDN services is currently low in the
Commonwealth.® Moreover, no services were provided by a licensed and CON-authorized
PDN agency between 2009 and 2013 in 49 counties.”’ The Deloitte Paper noted that “[p]rivate
duty nursing is projected to decline slightly . . . Total volume of patients served is very low (341
admissions in 2012).”*® This reflects that removing PDN from the CON process would have a
low impact on the Commonwealth as a whole. However, it would provide great benefits to
families which may have difficulties obtaining PDN services in counties which currently do not
provide the service.

* Michigan Department of Community Health Website, hitp://www.michigan.gov/mdch/0,1607,7-132-
2945_42542_42543 42546_42551-159815--,00.himl,

% Lincoln Financial Group, Cost of Care Survey, December 2012, available at

https:/fwww.1fg.com/ fg/DOCS/pdf/ma/2013CostofCareSurvey. pdf.

* Appendix C.

*" Appendix D.

* Deloitte, p. 25.
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By removing PDN services from the CON process, institutions would have more options
for care and discharge. Medically fragile children, for example, could return home and be with
loved ones without extended stays at institutions. Without the requirement to obtain a CON, a
PDN agency could move into counties which lack this service.”® Although we are proposing that
PDN be removed from the CON process, we still believe it should remain in the licensure
process to ensure adequate quality control metrics.

Alternatively, should the CHFS and the OHP find that private duty should remain in the
CON program, we propose that PDN services should be moved to nonsubstantive review. This
could also readily be achieved by removing it from the State Health Plan.>

B. Home Health Agency

Ultimately, we agree with the Deloitte Paper that home health care should be removed
from the CON process.’' However, because the current statutory language prevents the removal
of home health agencies from the CON process, we propose further findings should be made to
determine how the CON regulations should be amended to create a new review process which
addresses at-home care services. Based in part on the Deloitte Paper’s findings, specific
suggestions and requests for further findings include: (1) the barrier to entry should be loosened
perhaps by permitting low-barrier lateral moves into contiguous counties; (2) requiring a home
health agency which obtains a CON to provide services in that county within one year of license
approval, the failure of which will result in a revocation of the CON and the need numbers will
be revised based on the revocation; and (3) focusing more on a defined region’s projected need
for services rather than a specific county, acknowledging that patients can be discharged with
home care needs into counties outside of the county from which they received institutional care.

Acknowledging that “home health agency” is within the “health facilities” definition in
KRS 216.015, there should be a separate process which is less burdensome for home health.
Cost containment is extremely important for institutions which require round-the-clock staff,
handle a multitude of maladies at any point, and receive millions from Medicaid and Medicare
funds. However, a home health agency has scheduled care, specific health concerns, and lower
and more contained government fund reimbursements. The nature of HHA is different from the
nature of institutional care. It follows that the approval process should be different. The CON
process should acknowledge the nature of HHA and its reduced cost by reducing the barrier to
entry to a threshold below the current formal review process.

** Appendix A.
900 KAR 6:075 Section 2(3): “. . . [T]he Office of Health Policy shall grant nonsubstantive review status to an
application for which a certificate of need is required if: (a) The proposal involves the establishment or expansion of
a health facility or health service for which there is not a component in the State Health Plan[.]”
3 Deloitte, pp. 9, B6.
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The Deloitte Paper also suggested that the Commonwealth needs to “[d]evelop
mechanisms to facilitate standardization of home health services.” * The Deloitte Paper
recognized the current burdensome hurdles that home health agencies have to meet in order to be
granted a CON. These hurdles can cause an applicant to withdraw because they “anticipate their
application being declined in a public hearing.” Only two home health agency CONs were
approved in 2012, causing excessive delays in providing home care to the population.*® There is
a projected 15-20% increase in total health demand through 2017, and the current CON process
is far too restrictive on home health to meet this demand.™

Although the needs of the Commonwealth may be better served by removing home
health agencies from the CON process, this does require legislative action. In the meantime, we
propose the barrier to entry for home health agencies be lowered through regulations with a call
for comments on how best to amend these regulations.

VIII. CONCLUSION

Removing PDN services from the CON program would support the evolution of care
delivery. A CON is not necessary for PDN services, which can receive quality control through
the licensure process and which does not have high utilization within the Commonwealth.
Alternatively, PDN services should be subject to a lower standard and moved to nonsubstantive
review.

Amending the process by which home health agencies obtain a CON would support the
move to an outpatient-centric model and incentivize quality by increasing competition.
Although ultimately home health agencies should be exempt from the CON process, in the
meantime it is necessary to amend the procedures to adapt to the changing market trends in a
timely fashion.

E Deloitte, p. 86.
3 Deloitte, p. 80.
H Deloitte, p. 27.
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APPENDIX C: PDN Services Provided in Commonwealth

COUNTY

No PDN Services
Provided in
Past 5 Years

No PDN Services
Provided in
Past 3 Years

Five (5) or Fewer
PDN Patients Served
in Past 5 Years

Five (5) or Fewer
PDN Patients Served
in Past 3 Years

Adair

Allen

X

X

X

b

Anderson

Ballard

X

Barren

Bath

Bell

P B b

Boone

Bourbon

Boyd

Boyle

w4

Bracken

Breathitt

Breckenridge

Bullitt

Butler

Caldwell

tE

»a |

P b

A E B EAF I S

Calloway

Campbell

Carlisle

"

Carroll

Carter

Casey

|

EIES

P b

|4

Christian

Clark

Clay

Clinton

Crittenden

Cumberland

Davies

Edmonson

Elliott

E R B b

El B Ead bl b b

Estill

Ll P I E A F

e Ead b P A b E P

Fayette

Fleming

Floyd

Franklin

Fulton

e

Gallatin

Garrard

b

Grant

Graves

Grayson

Green

Greenup

Hancock

P b b

LB b E A S
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APPENDIX C: PDN Services Provided in Commonwealth

COUNTY

No PDN Services
Provided in Past 5
Years

No PDN Services
Provided in
Past 3 Years

Five (5) or Fewer
PDN Patients Served
in Past 5 Years

Five (5) or Fewer
PDN Patients Served
in Past 3 Years

Hardin

Harlan

Harrison

Hart

Henderson

Henry

Hickman

Hopkins

Jackson

LI B b b b

EA P PP e P B

Jefferson

Jessamine

Johnson

4

Kenton

Knott

Knox

Larue

Laurel

Lawrence

Lee

PF

o4 |4

Leslie

EdEd b

AP E

Letcher

Lewis

Lincoln

Livingston

Logan

Lyon

»|pa| e

Madison

Magoffin

F I P A

Marion

Marshall

Martin

L B E B E P S

P B A B EAE T B P

Mason

McCracken

McCreary

McLean

Meade

Menifee

Mercer

Metcalfe

Monroe

EdES

Montgomery

Morgan

bt Bl Pt b B B B B o

Mubhlenberg

S E I E P

Nelson

Nicholas

Ohio

W

Cod Ead I e E EA B B B E I P b
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APPENDIX C: PDN Services Provided in Commonwealth

COUNTY

No PDN Services
Provided in Past 5
Years

No PDN Services
Provided in
Past 3 Years

Five (5) or Fewer
PDN Patients Served
in Past 5 Years

Five (5) or Fewer
PDN Patients Served
in Past 3 Years

Oldham

Owen

X

X

Owsley

X

X

X

X

Pendleton

Perry

Pike

Powell

Pulaski

Robertson

Rockeastle

Rowan

Russell

B B

Scott

Shelby

Simpson

Spencer

Taylor

Todd

Trigg

Trimble

»4 [

EdEds

Union

Warren

Washington

Wayne

Webster

Whitley

Wolfe

T EalEad Bl Bl Bl B Bl Bl I

I ET Ed B T E B P P o] I o B o B e 2 I P

Woodford

TOTAL

35

43

66

78

TOTAL
PERCENT

29%

35.8%

55%

65%

Sources: 2013 Kentucky Annual Home Health Services Report; 2012 Kentucky Annual Home
Health Services Report; 2011 Kentucky Annual Home Health Services Report; 2010 Kentucky
Annual Home Health Services Report; 2009 Kentucky Annual Home Health Services Report;
2013 Kentucky Annual Private Duty Nursing Services Report; 2012 Kentucky Annual Private
Duty Nursing Services Report; 2011 Kentucky Annual Private Duty Nursing Services Report;
2010 Kentucky Annual Private Duty Nursing Services Report; 2009 Kentucky Annual Private
Duty Nursing Services Report,
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